JUDGE FREESE'S BAYONET COURT *

Alexandria County was in turmoil in 1861, and nowhere was it more
evident than in the City of Alexandria, the county seat. To secure the City
of Washington: and to save it from falling into Confederate hands, the
Federal Government initiated a massive military occupation of the county
and all available troops were poured into.the area. Between May 23rd
and June 23rd, 1861, thirty-one fully organized regiments and three inde-
pendent companies, totaling upward of 28,000 men were dispatched to
occupy Alexandria County. In addition to these, about 4,000 ‘District of
Columbia militia under Col. Stone and about 4,000 U.S. troops were
concentrated in the county for defense of the cap1ta1 and as a pivot for
future mllltary operations. i

Such an influx of troops, in normal times, would have created chaos in
Alexandria, with its population (city and county) of about 12,652. But these
were not normal times and the troops did not come as friends. The shooting
of Col. Ellsworth of the occupying Zouaves, emphasized the tenor of the times.
The disruption was intensified because Alexandria was without government
or leadership. For several days prior to the invasion of Northern Virginia
by Federal troops, it was well-known in Alexandria that they were com-
ing. The statewide 6 to 1 support by referendum of the Ordinance of
Secession had assured the Federal action. Confederate troops retired from
the city, as did a large part of the population, in anticipation of the oc-
cupation. Among those leaving were the mayor, members of the city
council, the county clerk, and almost all other county officers, including
according to one source, night soil collectors. Law departed the city with
the flight of nearly all the justices of the peace, constables, and police
officers.

Union troops, intent on action, found a lifeless community. There was
no need for a formal declaration of martial law, few were left to heed it,
and the overwhelming strength of the occupying forces transformed the
area into a sprawling armed Union camp which scarcely acknowledged the
existence of the citizens who remained.

Soldiers with little to do as soldiers frequently will seek other diversions.
Such was the case of Alexandria. Hotels, saloons, restaurants, and houses of

* This account has been extracted and condensed from the memoirs of Dr. Jacob R.
Freese, provost-judge of Alexandria (Arlington) County during the Union occupation
of 1861. The complete memoirs, Secrets of the Late Rebellion, was published by
Crombarger and Co., Phlladelphla in 1862.—Editor.

* Additional artlcles of interest which deal with the Union occupation of Northern
Virginia include: “Civil War Operations in Northern Virginia in May-June 1861,”
Arlington Historical Magazine TAHM] Vol. 2, No. 1, October 1961; “The Smith
Minor Petition” (vote on the Ordinance of Secession), AHM, Vol. 3, No. 1, October
1965; “Civil War Forts in Arlington,” AHM, Vol. 1, No. 4, October 1960; “Fort
Scott,” AHM, Vol. 2, No. 4, October 1964; “Fort Scott Revisited,” AHM, Vol. 3,
No. 1, October 1965; “In the Beginning” (Occupation), AHM, Vol. 1, No. 4,
October 1960.
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including a number sought by militant secessionists who remained in the
city. When it came to adjudicating a case and imposing punishment on
others, according to a subordinate, General Montgomery would almost have
preferred to take the punishment upon himself. Montgomery’s relaxed
management of the city and its problems was not unheeded by the local
populace, and reports of ill-treatment of slaves and of pro-Union whites
by the secessionist-oriented elements of the city were not uncommon.?
Unionists observing the state of the community blamed Montgomery and
branded him as “a rebel in disguise.”

Faced with the complex problems of the city and the growing criticism
of his management, General Montgomery directed his Assistant Adjutant
General, Dr. Jacob R. Freese, to prepare and submit a plan for governing
the city. Freese, a thirty-five year old medical doctor, had been an active
businessman all his adult life and for the four years immediately preceding
the war had been editor and proprietor of the Trenton, N.J., State Gazette,
one of the leading newspapers of that state. Freese, a long-time close friend
of President Lincoln, Secretary Seward, and Secretary Cameron, and a
frequent visitor to Alexandria, was the logical person to be charged with
the assignment, both from the point of view of his managerial background
and from his political connections.?

Dr. Freese submitted his plan the day following General Montgomery’s
recquest. He called for the organization of a Provost Court, over which some
officer would preside as provost-judge to hear and adjudicate cases brought
before him. To arrest offenders and to enforce the orders of the Provost
Court, Dr. Freese proposed that the sentinels on duty in the city be recon-
stituted as a provost guard with a provost-marshal at their head. The
provost-guard and the provost-marshal, suggested Freese, would be subordi-
nate to the provost-judge, who, in turn, would be subordinate to the mili-
tary governor. The military governor would have the option of approving,
amending, or reversing the decisions of the provost-judge.

A Provost Court Established

Gen. Montgomery considered the plan carefully, approved it, and in-
formed a protesting Dr. Freese that henceforth he would be Judge Freese
of the provost-court. Capt. Griffiths, a Pennsylvanian who was senior
captain of the companies then on duty in Alexandria as sentinels, was
appointed provost-marshal and two of the guard companies designated
as the provost-guard. As a concession to Dr. Freese who complained that

* A list of “Disloyal Persons in Alexandria, Virginia” may be found in Record
Group 59, “Political Prisoner Records” contained in the Civil War Papers, U.S.
Department of State, maintained.by the National Archives.

®An order prohibiting the use of Confederate currency in Alexandria as issued
by Dr. Freese for Gen. Montgomery appears in a reproduction of The Local News,
a substitute for the Alexandria Gazette whose owners had fled the city, appearing
with “History of Printing in Arlington County,” AHM, Vol. 1, No. 3, (1959), page
18.
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opposition from elements Dr. Freese was later to describe as “the entire
pro-slavery, secession-sympathizing element of the Northern States.” At-
torney General Bates, armed with the new backing and the angry words
of the press, insisted that as Attorney General he was responsible for the
courts conducted by the U.S. Government and that he alone should have
the decision regarding the status of the Alexandria court. He made no
secret of his desire to abolish it.

Lincoln - summoned his old friend Dr. Freese to the White House. He
voiced his fears that Bates would resign unless Bates was given the final
decision on the existence of the Alexandria provost court. Lincoln was con-
cerned at the political set-back his Administration would suffer if one of
his Cabinet resigned. He urged Dr. Freese to call on Bates to fight for
the life of the court. Freese went into a long session with Bates in an
effort to win the Attorney General to his side. Bates remained inflexible.
He insisted that there was no law by which the existence of the court was
authorized, and therefore it should cease operations at once. Dr. Freese
admitted that the court was illegally constituted, but insisted that a military
court in Alexandria was a necessity in preserving the peace of the city in
the absence of the state, county, and municipal courts. He explained that
these courts had ceased to exist when court officers had fled Alexandria at
the time of the Union occupation of the county. Bates insisted the court
had no legal existence and voiced the belief that it was better to wait for
justice than to violate known rules of law in trying to obtain it.

To counter Bates’ concern over the residual problems inherent in the
continued operation of the illegally constituted court, Dr. Freese offered to
post a $100,000 bond to be used to indemnify anyone whom the U.S.
Supreme Court deemed had been wronged by the action by the provost
court. He indicated that the money could also be used to pay damages to
any person the Supreme Court subsequently ruled to have been wrongfully
punished.

Bates declined the offer and insisted that as long as he remained At-
torney General and was responsible for the U.S. Court system, he would
not consent to the continuance of Dr. Freese’s court.

Dr. Freese revisited President Lincoln and related his unsuccessful efforts
with Attorney General Bates. The President indicated he was in a quandary
as to how the situation could be resolved, and suggested that Dr. Freese
call upon the Secretary of War, Mr. Cameron.

Dr. Freese called on Cameron and related what had happened. Cameron
angrily denounced the Attorney General as “a damned old traitor, and if he
is not one, his tongue belies. him.” He voiced the opinion that Bates and
Blair were " “wolves in sheep’s clothing” and indicated he had already
expressed these views to the President. He told Freese that he had thought
of resigning from the Cabinet rather than remain in the company of such
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“rascals and traitors.” ® Cameron instructed Dr. Freese to continue the
operation of the court and to “let come what would.”

Dr. Freese again called on the President to report his conversations with
Cameron. About a week later, Gen. Montgomery received a visit from an
aide to Gen. McClellan. The aide delivered McClellan’s “special wish that
the court have nothing further to do with civil cases or any cases touching
on the subject of slavery in any way.” The aide also used the occasion to
deliver an order from Gen. McClellan requiring the court to refund to the
Alexandria hardware merchant the fine of $500 which he had been re-
quired to pay as a fine for his assault upon the Union man.

Gen. Montgomery and Dr. Freese went into conference. Dr. Freese voiced
his opinion that the secessionists of Alexandria and their sympathizers in
the North, particularly Bates and Blair, had gained complete control of
the matter. Dr. Freese was of the opinion that the best course would
be to close the court.

Gen. Montgomery considered the military aspects of the matter. He
noted that the court had been organized upon his order without first con-
sulting with Gen. McClellan or the President, and for this reason he would
prefer to close it voluntarily rather than be compelled to do so by McClellan
or the President.

Gen. Montgomery penned the necessary order and the following day
Dr. Freese read the order to the court, and explained why it had been issued.

The order was irrevocable and thus closed at once and forever the
“bayonet-court” of Alexandria County, Virginia.®

8 “By the late fall of 1861, the procurement corruption in the (War) Department
began to be a public scandal. While not personally corrupt, Cameron seemed
singularly insensitive to the swindling going on throughout the services of  supplies.

. The President heard the stories and considered making a change. Cameron
soon afforded him an added cause as well as an excuse. The Pennsylvania boss,
radical in his political attachment, put in his annual renort a_ manifesto favoring
immediate emancipation of the slaves. This blow to his Border State policy moved
the President to send Cameron across the seas to honorific retirement as Minister to
Russia.” Abraham Lincoln and the Fifth Column, by George Fort Milton, Collier
Books, New York, 1962. p. 45.

® AGQ General Order 95, of August 5, 1862, appointed Maj. Levi C. Turner. as
“associate judge advocate for the army around Washington” and ordered “all cases
of military arrests in the District of Columbia and the adjacent counties of Virginia,
specially assigned to him for investigation and determination.” Three days later
the Secretary of War ordered ‘““all U.S. Marshals and' Superintendents or Chiefs of
Police in any town, city or district . . . arrest and imprison any person or persons
who may be engaged, by act, speech, or writing, in discouraging volunteer enlist-
ments, or in any way giving aid and comfort to the enemy or in any other disloyal
practice against the United States.” Arrests were reported immediately and Turner
became an important instrument in bringing to justice those accused of treasonable
or subversive activities, On March 27, 1863, John C. Underwood was appointed
DlStI‘lCt Judge for the Fastern District of Vlrglma and a year later opened his court
in Alexandria, by then the seat of the “loyal” government of Virginia under Gov:
Francis H. Pe1r'pont with the creation of West Virginia, Underwood’s jurisdiction
was redesignated the “District of Virginia.” In that capacity, he prosecuted con-
fiscation cases against the citizens of Alexandria, Fairfax, and Loudoun counties who
were alleged to be adherents of the Confederacy.
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